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Dear S i r , 

27 AHK i a a 4 . 
AIIOTATED 10 C-*"! Dear S i r , 
rOPIES TO 

HIGHWAYS ACT 1980, SECTION 119 AND SCHEDULE 6. 

THE KIRKLEES METROPOLITAN BOROUGH COUNCIL (PUBLIC FOOTPATH NO. 
49 BATLEY (PART) - HIGH BARN HEYBECK LANE BATLEY) PUBLIC PATH 
DIVERSION ORDER 1992. 

1. I r e f e r to the above named Order, stibnitted by your Council 
to the S e c r e t a r y of S t a t e f o r the Environment f o r confirmation, 
which I have been appointed t o determine i n accordance with 
paragraph 2A of Schedule 6 to the Highways Act 1980 ("the 1980 
A c t " ) . 

2. I f confirmed without mo d i f i c a t i o n s the Order would, a t the 
e x p i r a t i o n of 28 days from the date of the confirmation, 

(a) e x t i n g u i s h the p u b l i c r i g h t of way over the land 
described i n a r t i c l e 1 of the Order and shown by bold b l a c k 
dashes on the Order map ("the present p a t h " ) , and 

(b) c r e a t e a footpath over the land d e s c r i b e d i n a r t i c l e 2 
of the Order and shown by bold black dots on the Order map 
("the proposed p a t h " ) . 

3. On 29 November 1993 I made an unaccompanied s i t e v i s i t . 
I walked B a t l e y Path Mo 49 from i t s j u n c t i o n w i t h B a t l e y Path 55 
t o i t s j u n c t i o n with the Leeds Road, and the route of the 
proposed path. On 30 November 1993 I h e l d a l o c a l i n q u i r y i n t o 
the Order a t The Town H a l l , B a t l e y . Immediately a f t e r the 
i n q u i r y , I made an accompanied s i t e v i s i t and «nilked the route 
of the p r e s e n t path and the route of the proposed path. 

4. At the i n q u i r y o b j e c t i o n s t o the Order were Mde by Mr I . 
Bragg, Mr 6.L. Spurr, Mr J . Fountain, Mr J.N. Haywood, and 
endorsed by Mr J . Boothroyd and Mrs H. Boothroyd. Mr R.C. 
L i l l e y supported the Order. At the i n q u i r y i t was confirmed on 



behalf of your Council t h a t so f a r as the f o r m a l i t i e s s p e c i f i e d 
i n P a r t I of Schedule 6 t o the 1980 Act, and i n the r e l e v a n t 
r e g u l a t i o n s , were the r e s p o n s i b i l i t y of your Council they had 
been complied with. The Order i s s u b s t a n t i a l l y i n the p r e s c r i b e d 
form. 

5. I n t h i s l e t t e r a re f e r e n c e t o a numbered paragraph i s a 
ref e r e n c e to the paragraph so numbered i n t h i s l e t t e r , a 
ref e r e n c e to a l e t t e r e d point i s a r e f e r e n c e t o the point so 
l e t t e r e d on the Order map, and a r e f e r e n c e t o a nximbered document 
i s a refe r e n c e to the document so numbered i n the l i s t of 
documents attached to t h i s l e t t e r . 

DESCRIPTION OF THE PRESENT PATH, THE PROPOSED PATH AND THE 
SURROUNDING AREA. 

6.1 B a t l e y path 49 between point X and the Leeds Road forms a 
ple a s a n t r u r a l walk through f i e l d s p a r t l y bounded by woods. 
Most of the su r f a c e i s fi r m , though r a t h e r muddy i n the wet 
weather. Stout timbers have been pl a c e d a c r o s s the w e t t e s t 
p a r t s of the s u r f a c e . 

6.2 The present path. At point X the present path may be 
entered e i t h e r by opening an unlocked farm gate or through a 
narrow gap i n a fence. The path passes over a f i e l d u n t i l i t i s 
crossed a t r i g h t angles by a fence about 45 metres south-west of 
point X. A good s t i l e i s placed i n the fence. Between p o i n t 
X and t h a t s t i l e the route of the path i s w e l l worn over a f i r m 
s u r f a c e . Between t h a t s t i l e and point Y the path passes over 
another f i e l d . The route of the path i s not w e l l worn i n t h a t 
f i e l d , but i t s s u r f a c e i s firm, except t h a t near the fence the 
su r f a c e i s h e a v i l y r u t t e d , and water has c o l l e c t e d i n the r u t s . 

6.3 The proposed path. At point X the e a s t end of t h i s path 
i s open. Between points X and Z the path passes between low 
w a l l s , fences and hedges south of the houses i n Hey Beck Lane and 
a post and r a i l fence about l metre south of those w a l l s . The 
route between these p o i n t s i s w e l l worn and on a s u r f a c e which 
i s f irm though r a t h e r muddy i n the wet weather. At point Z the 
route i s crossed by a fence. Between p o i n t s Z and Y the route 
c r o s s e s a f i e l d . There i s no t r a c e of t h e route i n t h a t f i e l d . 
P a r t of the s u r f a c e of the route i n t h a t f i e l d i s boggy. 

6.4 The d i s t a n c e between the present path and High Barn i s much 
gr e a t e r them the distemce between the proposed path and 71, 73 
and 75 Hey Beck Lane. The windows of the h a b i t a b l e rooms of 71, 
73 and 75 Hey Beck Lane f a c e the pr e s e n t and proposed paths. 
The windows of the heUaitable rooms of High Barn do not fac e t h e 
paths. 



SUBMISSIONS OF THE PARTIES 

7. The m a t e r i a l points of the submissions may be summarised as 
follows. 

The casg f o r the order making authority 

8.1 The a p p l i c a n t f o r the Order, Mr R.C. L i l l e y , i s having 
problems from dogs accompanying pedestrians using the present 
path being allowed to run f r e e and f o u l h i s f i e l d . He has had 
a problem of t r e s p a s s from persons intending to c a t c h r a b b i t s i n 
nearby woods s t r a y i n g from the present path. There i s no 
p r a c t i c a b l e means of ensuring t h a t dogs are kept on a l e a d by 
these p e d e s t r i a n s . The g r a s s on the f i e l d i s o c c a s i o n a l l y c u t 
with the i n t e n t i o n t h a t the f i e l d can be used as a garden. 
Fencing o f f the present path i n so f a r as i t c r o s s e s t h i s f i e l d 
would s t e r i l i s e the use of a l a r g e p a r t of i t . The proposed 
d i v e r s i o n would take the path along the north edge of the f i e l d . 
Fencing the proposed path between points X and Z would not 
s t e r i l i s e the use of a s u b s t a n t i a l p a r t of the f i e l d . The 
present fence would have to be moved because i t i s too near the 
w a l l s , hedges and fences along the south of the gardens of houses 
i n Hey Beck Lane to allow the width of 2 metres provided i n the 
Order. The a p p l i c a n t would be w i l l i n g to put up a fence l e a v i n g 
t h i s width, and to c o n s t r u c t i t so as to ensure t h a t dogs d i d not 
s t r a y i n t o the f i e l d from the path. He can be r e l i e d on t o do 
t h i s work as i t %rauld be i n h i s own i n t e r e s t s . I n so f a r as the 
d i v e r s i o n would not be over t h i s f i e l d i t would be over land i n 
the ownership of a person other than the a p p l i c a n t . That other 
person has s t a t e d t h a t he would be content with the d i v e r s i o n i n 
so f a r as i t would c r o s s h i s land. 

8.2 I t f o l l o w s from paragraph 8.1 t h a t ( i ) the d i v e r s i o n would 
be i n the i n t e r e s t s of the owners of the land, and ( i i ) the 
e f f e c t of the proposed path as r e s p e c t s land over which i t would 
pass, and any other land h e l d with i t , would make i t expedient 
t o confirm the Order. 

8.3 The t o t a l length of footpath B a t l e y 49 i s 740 metres. The 
d i v e r s i o n would add only 15 metres t o t h a t length. 

8.4 Any d i f f i c u l t y due t o the s u r f a c e of p a r t of the route of 
the proposed footpath between points Y emd Z being boggy could 
be overcome. The Council has an undertaking dated 21 August 
1991 from the a p p l i c a n t . A copy of the undertsJcing i s contained 
i n dociuaent 4. Clause 6 of t h a t document reads " I hereby 
undertake t o defray any expenses irtiich the C o u n c i l may i n c u r i n 
br i n g i n g the new s i t e of the path i n t o a f i t c o n d i t i o n f o r use 
by the C o u n c i l , i n c l u d i n g the p r o v i s i o n of such s i g n s a s the 
Council may consider necessary." T h i s underteUcing was given 
before the Council had determined to make the Order. I t may be 
t r e a t e d as an agreement under s e c t i o n 119(5)(b) of the 1980 Act. 



The f a c t t h a t the person g i v i n g the undertaking n e i t h e r owns nor 
occupies the land over which the route of the proposed path 
between p o i n t s Y and Z does not d e t r a c t from the e n f o r c e a b i l i t y 
of the undertaking. The undertaking could be employed to d e f r a y 
the c o s t of any works which the C o u n c i l decided were needed t o 
overcome the d i f f i c u l t y . T h i s undertaking i s m a t e r i a l t o the 
d e c i s i o n of whether or not the Order should be confirmed : the 
p r o v i s i o n i n s e c t i o n 119(6) of the 1980 Act t h a t p r o v i s i o n s 
r e f e r r e d t o i n s e c t i o n 1 1 9 ( 5 ) ( a ) " s h a l l " be taken i n t o account 
does not preclude the t a k i n g i n t o account of p r o v i s i o n s r e f e r r e d 
t o i n s e c t i o n 1 1 9 ( 5 ) ( b ) . 

8.5 I t f o l l o w s from paragraphs 8.3 and 8.4 t h a t the d i v e r s i o n 
would not be s u b s t a n t i a l l y l e s s convenient t o the p u b l i c . 

8.6 The views enjoyed by persons using the proposed path would 
change only i n p e r s p e c t i v e . I t would be p o s s i b l e f o r the owners 
of the land over which the present path passes to r e s t r i c t t h e s e 
views by hedging and fencing. Even a l l o w i n g f o r the fence which 
the a p p l i c a n t proposes t o put up between points X and Z, the 
enjoyment of the path would not be unduly a f f e c t e d by the 
d i v e r s i o n . 
8.7 References to "the p u b l i c " , and t o p u b l i c enjoyment, i n 
s e c t i o n 119(6) of the 1980 Act r e l a t e t o those members of the 
p u b l i c who use or are l i k e l y t o use the path. 

8.8 I n making the Order the Council took i n t o account i n t e r e s t s 
of persons other than those mentioned i n paragraph 8.7. The 
point of the o b j e c t i o n s r e l a t i n g to the l o s s of p r i v a c y which 
would be s u f f e r e d by persons l i v i n g i n houses i n Hey Beck Lane 
as a r e s u l t of the d i v e r s i o n are t o a c e r t a i n extent accepted. 
The l o s s of p r i v a c y i s an i s s u e which the Council took i n t o 
account when deciding to make the Order. The remarks a t t r i b u t e d 
to a member of the p o l i c e as recorded i n document 6 i n d i c a t e t h a t 
the d i v e r s i o n would have very l i t t l e bearing on the s e c u r i t y of 
those houses. The remarks of the l e t t e r a t document 7 from an 
insurance company may be incompatible with the remarks i n 
document 6, but the s e c u r i t y of the houses would not be 
s i g n i f i c a n t l y a f f e c t e d as the proposed path would not be g r e a t l y 
c l o s e r to the houses than the present path. A good view of the 
houses i s got from the present path; as to the u p s t a i r s windows 
p o s s i b l y a b e t t e r view. Persons intending to commit crimes 
cannot be expected t o keep to the p u b l i c r i g h t of way. L o s s of 
p r i v a c y or s e c u r i t y could be mitigated by the occupiers of those 
houses p l a n t i n g hedges or c o n s t r u c t i n g fences. I n so f a r as any 
such a c t i o n s %iould d i minish the view from the s o u t h - f a c i n g 
windows of those houses, i t has t o be remembered t h a t the 
occupiers have no l e g a l r i g h t to the present view. 

8.9 Loss of s e c u r i t y can be taken i n t o account i n d e c i d i n g on 
whether or not the Order should be confirmed only i f i t goes t o 
the expediency of the d i v e r s i o n . To t r e a t l o s s of s e c u r i t y i n 
t h a t way would be breaking new groiind. The case r e l a t i n g t o the 
d i v e r s i o n of the footpath near Chequers Court i s not r e l e v a n t . 



8.10 There i s no d i r e c t a c c e s s from houses i n Hey Beck Lane t o 
the footpath. Therefore those houses are not, f o r the purposes 
of s e c t i o n 119(6) of the 1980 Act, served by the footpath. 

8.11 The o b j e c t i o n s based on the f a c t t h a t the a p p l i c a n t knew 
of the e x i s t e n c e of the present path when he purchased the land 
over which pa r t of i t p a s s e s , and the f a c t t h a t the o b j e c t o r s a t 
the i n q u i r y outnumber the Council and i t s supporter are not 
c o n s i d e r a t i o n s m a t e r i a l t o the d e c i s i o n of whether or not t o 
confirm the Order. 

The case f o r the supporter. 

9.1 As noted on page 220 of Volume 21 of the fourth e d i t i o n of 
Halsbury's Laws of England, the d e c i s i o n of the High Court i n 
AZIan V Bagshot Rural District Council, 1970, 69 L.G.R. 33 
e s t a b l i s h e s t h a t the only c l a s s of persons whose i n t e r e s t s must 
be considered a r e u s e r s of the o l d footpath and owners and 
occupiers of property s e r v e d by i t , and o%mers and occupiers of 
land over which the new footpath i s to run. 

9.2 As the present path i s not bounded by any fences or hedges 
p e d e s t r i a n s wander from i t over the f i e l d a d j o i n i n g High Barn 
(which i s shown on the photograph a t docximent 5 ) . Those persons 
a l s o f a i l to prevent t h e i r dogs wandering over t h a t f i e l d and 
even i n t o the immediate v i c i n i t y of High Barn. On one occasion 
p e d e s t r i a n s intending t o c a t c h r a b b i t s i n nearby woods had 
wandered i n t o the immediate v i c i n i t y of High Barn. Trespass 
would be prevented i f the d i v e r s i o n were to occur because between 
p o i n t s X and Z the proposed path would be bounded on i t s south 
by a fence. 

9.3 Persons l i v i n g i n houses i n Hey Beck Lane have a genuine 
o b j e c t i o n on the ground t h a t the d i v e r s i o n would cause them a 
l o s s of p r i v a c y . But t h a t l o s s does not outweigh the i n t e r e s t s 
of the o%mers of High Barn which would be served by the 
d i v e r s i o n . 
9.4 Persons intending t o break i n t o the houses i n Hey Beck Lane 
would be n e i t h e r encouraged nor deterred by the d i v e r s i o n . 

The case f o r the o b j e c t o r s . 

10.1 The d i v e r s i o n would cause a l o s s of p r i v a c y f o r persons 
l i v i n g i n Hey Beck Lane. T h i s l o s s has a l r e a d y been experienced 
because f o r a p e r i o d of s e v e r a l months t h e present path was 
u n l a w f u l l y obstructed w i t h the r e s u l t t h a t the proposed path was 
used during t h a t time. The l o s s of p r i v a c y tiould not be 
confined t o 71, 73 and 75 Hey Beck Lane because persons walking 
from p o i n t X t o point Z %K>uld be l i k e l y to walk along the backs 
of the houses west of 71 Hey Beck Lane to avoid the boggy ground 



between p o i n t s Z and Y. T h i s i s what happened when persons 
walked from point X t o p o i n t Z during the o b s t r u c t i o n of the 
present path. 
10.2 The d i v e r s i o n would i n c r e a s e the r i s k of houses i n Hey 
Beck Lane being broken i n t o . Evidence of t h i s i s provided by 
document 7. A person intending t o make an unlawful e n t r y would 
get a very good chance t o a s s e s s the s e c u r i t y of the houses by 
walking between points X and Z. Persons walking between t h e s e 
points have been seen s t a r i n g i n t o some of these houses. A 
person challenged between those p o i n t s would have a p l a u s i b l e 
excuse f o r stopping, such as t h a t he had stopped to t i e h i s boot
l a c e s . Also, dogs of persons l i v i n g i n Hey Beck Lane would 
become accustomed to t h i s r e g u l a r use of the path and would c e a s e 
to bark a t the u s e r s . 

10.3 The l o s s of p r i v a c y and the i n c r e a s e of the r i s k of being 
broken i n t o would reduce the value of houses i n Hey Beck Lane. 
So f a r as t h i s l o s s of p r i v a c y and i n c r e a s e of r i s k could be 
avoided by the occupiers of these houses p l a n t i n g of hedges or 
p u t t i n g up higher fences or w a l l s , i t would be u n f a i r f o r them 
to i n c u r the c o s t and to l o s e the view which they now enjoy. 

10.4 There are a number of o b j e c t o r s t o the Order; i t s only 
supporter i s the a p p l i c a n t . 

10.5 The proposed path between p o i n t s X and Z would d e t r a c t from 
the p u b l i c enjoyment of the path because f o r a walk a c r o s s an 
open f i e l d i t would s u b s t i t u t e a walk very c l o s e to houses and 
between w a l l s , fences or hedges on i t s north and the proposed 
fence on i t s south. The proposed path between points Z and Y 
vTould d e t r a c t from t:he enjoyment of the path because of the boggy 
s u r f a c e . The undertaking mentioned i n paragraph 8.4 r e l a t e s t o 
land which i s not owned or occupied by the person g i v i n g the 
undertaking. 

10.6 The present path i s much f u r t h e r from High Barn and f a r 
l e s s i n t r u s i v e to t h a t property than i s the proposed path from 
houses i n Hey Beck Lane. The only i n v a s i o n s of the p r i v a c y t o 
High Barn of which the i n q u i r y has been given evidence have been 
caused by persons intending to c a t c h r a b b i t s , and by the dogs of 
those persons and of o t h e r s . 

10.7 The d e c i s i o n on whether or not to confirm the Order should 
not be r e s t r i c t e d t o c o n s i d e r a t i o n of the p a r t i c u l a r matters 
s p e c i f i e d i n s e c t i o n 119(6) of the 1980 Act. The d e c i s i o n should 
a l s o be based on c o n s i d e r a t i o n of the general expediency of the 
d i v e r s i o n , and t h i s i n c l u d e s the disadvantages t o the owners or 
o c c u p i e r s of houses i n Hey Beck Lane. 

CONCLDSI(»IS 

11.1 Having taken a l l r e p r e s e n t a t i o n s and o b j e c t i o n s i n t o 
account, and on the b a s i s of the evidence given to me, and from 



my s i t e v i s i t s , I reach the f o l l o w i n g c o n c l u s i o n s . 

11.2 I n view of the contentions mentioned i n paragraph 8.1, the 
d i v e r s i o n would be i n the i n t e r e s t s of the owners of the land 
crossed by the present path. The e f f e c t of the d i v e r s i o n as 
res p e c t s land over which i t would pass, and any other land h e l d 
with i t , would make i t expedient t o confirm the Order. 

11.3 The C o u n c i l was r i g h t to take i n t o account the i n t e r e s t s 
of persons l i v i n g i n Hey Beck Lane, as mentioned i n paragraph 
8.8, and the supporter was r i g h t t o concede, as mentioned i n 
paragraph 9.3, t h a t those persons have a genuine o b j e c t i o n on the 
groiuid of l o s s of p r i v a c y . I f i n d nothing i n the context of 
s e c t i o n 119 (6) of the 1980 Act t o j u s t i f y c o n s t r u i n g the 
p r o v i s i o n t h a t the p a r t i c u l a r matters which the s u b s e c t i o n 
r e q u i r e s to be taken i n t o account excludes the e f f e c t which the 
d i v e r s i o n would have on nearby houses. The i n t r u s i o n i n t o the 
p r i v a c y of High Barn caused by the p r e s e n t path, of which the 
owner of t h a t property complains, would be f a r exceeded by the 
l o s s of p r i v a c y t o houses i n Hey Beck Lane which would be caused 
by the proposed path. The d i s t a n c e between High Barn and the 
present path i s c o n s i d e r a b l y more than the d i s t a n c e between 71, 
73 and 75 Hey Beck Lane and the proposed path. None of the 
windows of High Barn f a c e the present path (see document 5) but 
the windows of the h a b i t a b l e rooms of 71, 73 and 75 Hey Beck Lane 
face the proposed path. 

11.4 The o b j e c t i o n mentioned i n paragraph 10.5 t h a t the 
proposed d i v e r s i o n between points X and Z would d e t r a c t from the 
enjoyment of the walk i s r i g h t . Paragraph 8.6 records the 
p o s s i b i l i t y of fences or hedges being placed alongside the 
present path westwards from point X, although paragraph 8.1 
records the view t h a t such fences or hedges would s t e r i l i s e the 
use of a l a r g e p a r t of the f i e l d . Even i f such fences or hedges 
were placed, they would no more enc l o s e the footpath than the 
enclosure formed by the w a l l s , hedges and fences on the north of 
the proposed path between points X and Z and the proposed fence 
on the south of t h a t length of t h a t path. 

11.5 The s u r f a c e of the ground over which the path would pass 
between p o i n t s Y and Z i s too boggy to be s a t i s f a c t o r y . The 
f a c t t h a t the undertaking t o d e f r a y expenses (document 4) i s 
given by a person who does not o%im or occupy the land over which 
the proposed path would pass between p o i n t s Z and Y does not 
i t s e l f d e t r a c t from the value of t h a t undertaking. S e c t i o n 
36(2)(d) of the 1980 Act would apply t o make the proposed path 
a highway maintainable a t the p u b l i c expense. The C o i i n c i l would 
t h e r e f o r e have powers and d u t i e s t o maintain the path. Therefore 
the u n s a t i s f a c t o r y s t a t e of the ground between these two p o i n t s 
would not cause the path t o be s u b s t e m t i a l l y l e s s convenient t o 
the p u b l i c or make the d i v e r s i o n inexpedient as regards the 
enjoyment of the path. 

11.6 The e x t r a length of 15 metres on a footpath of 740 metres 
«rould not i t s e l f cause the d i v e r t e d path t o be s u b s t a n t i a l l y l e s s 
convenient t o the p u b l i c . 



• 
11.7 The Council's contention mentioned i n paragraph 8.10 i s 
r i g h t . I t s contention mentioned i n paragraph 8.11 i s a l s o r i g h t , 
except t h a t the number of o b j e c t i o n s may add to the weight of 
o b j e c t i o n , and i n t h i s c a s e i t does so. 
11.8 The evidence about s e c u r i t y , land v a l u e s , t r e s p a s s and l a c k 
of c o n t r o l of dogs i s i n c o n c l u s i v e , even i f i t i s r e l e v a n t . 

11.9 My o v e r a l l c o n c l u s i o n s are as f o l l o w s . 

(a) The d i v e r s i o n would be i n the i n t e r e s t s of the o%mers 
of the lemd c r o s s e d by the present path. The path would 
not be s u b s t a n t i a l l y l e s s convenient to the p u b l i c i n 
consequence of the d i v e r s i o n . I t would be expedient t o 
confirm the Order having regard t o other land served by the 
path, and land on which the proposed path would be c r e a t e d 
and any land h e l d w i t h i t . 

(b) I t would not be expedient t o confirm the Order having 
regard to the e f f e c t which the d i v e r s i o n would have on the 
p u b l i c enjoyment of the path as a whole. 

(c) The o b j e c t i o n s r e l a t i n g t o the l o s s of p r i v a c y which 
would be s u f f e r e d by persons l i v i n g i n 71, 73 and 75 Hey 
Beck Lane must be taken i n t o account. That l o s s of p r i v a c y 
would be s e r i o u s . 

(d) The conclusions mentioned i n subparagraphs (b) and ( c ) 
taken together outweigh the conclusions mentioned i n 
subparagraph ( a ) . Therefore the Order should not be 
confirmed. 

DECISION 

12.1 For the above reasons, and i n the e x e r c i s e of the powers 
t r a n s f e r r e d to me, I have decided not to confirm the Order. 

12.2 A copy of t h i s l e t t e r i s being sent to Mr R . C . L i l l e y and 
h i s s o l i c i t o r s , Mr I Bragg and h i s s o l i c i t o r s and each of the 
other o b j e c t o r s . 

Yours f a i t h f u l l y . 

B.H.James, C.B.E., LL.B, B a r r i s t e r . 
INSPECTOR 
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