' The Planning Inspectorate

Appeal Decision
Site visit made on 25 February 2019

by Caroline Mulloy BSc (Hons) DipTP MRTPI
an Inspector appointed by the Secretary of State for Communities and Local Government

Decision date: 5 April 2019

Appeal Ref: APP/Z4718/W/18/3208743
Former railway cutting between Walkley Terrace and Brunswick Street,
Heckmondwike

The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant part full, part outline planning permission.

The appeal is made by Andrew Redmile obo Ernest Gordon Ltd against the decision of
Kirklees Metropolitan Borough Council.

The application Ref 2017/62/93488/E, dated 9 October 2017, was refused by notice
dated 15 February 2018.

The development proposed is described as “hybrid application with full planning consent
for the engineered fill of the railway cutting and the formation of the urban greenway
through the site running between Walkley Terrace and Brunswick Street, with outline
consent sought for residential use of the new plateau with most matters reserved. We
seek consent for the new access off Horton Street and the spine road to adopted
standards”.

Decision

1.

The appeal is dismissed.

Procedural Matters

2.

4.

The appeal proposal is a hybrid application which seeks full planning permission to
landfill the site and to create a cycle/pedestrian link to the current spur from the
Spen Greenway. Outline planning permission is sought for the erection of 96
dwellings with all matters reserved except for the access. I have, therefore, dealt
with the appeal on this basis treating the site plan as illustrative.

After the submission of the appeal, on 19 February 2019, the Government
published information relating to the “Housing Delivery Test” (HDT) and also
published a revised National Planning Policy Framework (2019) (the Framework)
and updates to the Planning Practice Guidance (PPG). I sought the views of
parties on those documents; however, no response was received. I have based
this decision on the up-to-date Framework and PPG.

The Kirklees Local Plan (KLP) was adopted on 27 February 2019 which supersedes
the Kirklees Unitary Development Plan. I have sought parties’ views on the
implications of the adoption of the KLP for the appeal and their responses have
been taken into account in my Decision. I have determined the appeal on the
basis of the KLP policies. A consolidated version of the KLP has not yet been
produced and I have, therefore, used the policy humbering/reference contained in
the publication draft of the Plan.
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Main Issues
5. The main issues in this case are:

e The effect of the proposal on highway safety with specific reference to the
suitability of Walkley Terrace and its junction with Walkley Lane for the
regular movement of heavy goods vehicles.

e The effect of the proposal on air quality.

e The effect of the proposal on the living conditions of existing occupiers with
specific reference to noise and dust;

e The effect of the proposal on the ecology of the area; and

e Whether the proposed houses and surrounding properties would be safe
from flooding.

Reasons
The appeal site

6. The appeal site is around 2.7 ha and is located around 335m south-east of the
centre of Heckmondwike. The site comprises a redundant railway cutting which
accommodated the former branch line which served Heckmondwike. The cutting
has been closed for more than 50 years and has naturally regenerated with self-
seeded trees and rough grassland. The surrounding area is mainly residential
although there are some commercial premises to the west and south west and an
area of open land is located to the east. A public right of way (PRoW) runs in a
north/south direction adjacent to the eastern boundary of the site.

Highway safety

7. The proposed access for the residential element would be formed off Horton
Street. The Council consider that the proposed access is acceptable in principle
and that more detailed concerns can be resolved by way of a reserved matters
application. From everything which I have seen in submissions and on my site
visit, I have no reason to disagree.

8. The proposed temporary access for the landfill element would be from Walkley
Terrace at the south eastern corner of the site. A compound area within the site
would be provided close to the access in order to allow two HGVs to park off the
highway and manoeuvre to allow forward egress.

9. Walkley Terrace is a relatively steep residential cul-de-sac serving around 29
dwellings situated off Walkley Lane. Walkley Terrace has no parking restrictions
and cars park either side of the road. The proposed temporary site access would
be situated to the east of the Walkley Lane junction. Walkley Terrace is around
7.2m in width with 2m footways to either side of the carriageway.

10. A Transport Statement (2017) (TS) was provided in support of the application.
The applicant has estimated that the landfill operation would operate five days a
week outside peak traffic hours (0930-1530) and result in around 18 deliveries
per day. The site would take approximately 114 weeks to fill.

11. Figure 5, Appendix D shows the swept path analysis based on the largest vehicle
expected to visit the site regularly. It is clear from the analysis that HGV lorries
would have to use almost the entire width of Walkley Terrace in order to access or
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12.

13.

14,

15.

16.

17.

18.

19.

leave the site compound. Furthermore, the egress manoeuvre would have to be
started before the driver could see whether it could be completed, including giving
way to vehicles on Walkley Lane. Indeed, an HGV lorry would have to cross over
the centre of Walkley Lane to egress from Walkley Terrace.

The difficulty HGVs would experience in manoeuvring the site access onto Walkley
Terrace could lead to vehicular conflict within Walkley Terrace itself with HGVs
having to utilise both sides of the road. It could also disrupt the free-flow of
traffic on Walkley Lane.

Moreover, the appellants estimate of deliveries assumes that there would be a
constant source of infill material over that period; however, there may be intense
periods of HGV deliveries to the site when developers seek to dispose of material
quickly. As there is only enough room within the proposed compound to park and
manoeuvre two HGVs there could be queuing onto the highway, including Walkley
Lane, a busy route into and out of the town centre.

For the reasons stated above, the proposed temporary access could lead to
vehicular conflict and disrupt the free flow of traffic to the detriment of highway
and pedestrian safety.

The appellant has provided details to improve the temporary access which would
involve the use of traffic lights to manage HGVs entering and leaving the site.
However, the potential effect of the suggested traffic light system on the operation
of the road network has not been fully assessed in the context of existing and
future traffic flows on Walkley Terrace and Walkley Lane. Consequently, it is not
possible to assess the implications of the traffic light system on the road network
and whether the proposed system would overcome the concerns.

The TS indicates that a Construction Traffic Management Plan (CTMP) could be
required by condition which would set out details to manage and regulate the
traffic arriving and departing the site, including details of vehicle times, types,
delivery routes and signage. However, due to the significant potential adverse
effects on highway safety, I would not be prepared to leave the acceptability of
the matter to conditions.

For the reasons stated, I conclude that the proposal would have a harmful effect
on highway safety with specific reference to the suitability of Walkley Terrace and
its junction with Walkley Lane for the regular movement of heavy goods vehicles.

The proposal would, therefore, be contrary to Policy PLP21 of the KLP which seeks,
amongst other things, to ensure that proposals can be accessed effectively and
safely by all users and ensure the safe and efficient flow of traffic within the
development and on the surrounding highway network. Conflict also arises with
Policy PLP44 of the KLP which seeks to ensure that proposals for waste
management facilities which seeks to demonstrate, amongst other things, the
adequacy of the highway network and the safety of access and egress
arrangements. The proposal would involve the disposal of inert waste within a
landfill site and I, therefore, consider that Policy PLP44 applies to the landfill
element of the proposal. However, even if I am wrong, the proposal conflicts with
Policy PLP21.

The Policies are consistent with paragraph 108 of the Framework which requires
that a safe and suitable access to the site can be achieved for all users.
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Air Quality

20.

21,

22.

23.

24,

The landfill element of the proposal has the potential to generate significant
amounts of emissions and particulate matter into the atmosphere. Three main
sources of emissions could arise: vehicular movements to and from the site would
generate exhaust emissions and have the potential to carry dust and mud onto
the highway, particularly during periods of dry weather; dust and particulates
arising from the preparation of the site and operational processes including the
tipping, processing, placement and compaction of waste material; and emissions
from exhausts from the operational plant and equipment. The dust, particulates
and emissions have the potential to have a significantly harmful effect on air
quality in the area.

The appellant suggests that: the fill material would be ‘clean’; that a strict
procedure for water mist spraying fill could be adopted; and that there would be a
limited number of vehicle movements in and out of the site. Consequently, they
consider that the potential for dust generation would be limited and could be
controlled by condition. However, the scale of the infill operation would be
significant with an estimated 138,000 tonnes of imported material required to fill
the site taking an estimated 114 weeks to complete. This would require 18
deliveries per day resulting in 36 HGV vehicular movements a day, equivalent to 4
movements per hour.

I acknowledge that there are some mechanisms which could be controlled by
condition or through a Construction Management Plan, such as wheel washing
facilities which would help to mitigate the potential for dust and emissions.
However, particulates and emissions could arise across the site as a result of
working and compaction of waste and associated machinery not just at the initial
point of delivery.

There is no qualitative assessment of the potential sources of emissions and
particulates arising from the operation and only a very limited attempt to quantify
and assess the potential effects of the operations on air quality or how any
adverse impacts could be mitigated. I am, therefore, unable to conclude that the
proposal would not have a harmful effect on air quality . Moreover, in the absence
of this information, the scale of the operation and the proximity of residential
properties, it would not be reasonable to leave the acceptability of any such
measures to be approved by way of a planning condition.

Consequently, I am unable to conclude that the proposal would not have a
harmful effect on air quality with regards to dust, particulates and emissions. The
proposal would, therefore, be contrary to Policies PLP51 and PLP52 of the KLP
which seek to ensure that development protects environmental quality and does
not result in an increase in air pollution which would unacceptably affect or cause
a nuisance to the natural and built environment or to people. These policies are
consistent with criterion e of paragraph 170 of the Framework which seeks to
prevent new development from being put at unacceptable risk from or being
adversely affected by unacceptable levels of air pollution.

Living conditions

25. The appeal site is situated in close proximity to residential properties to the west

of the site at Brunswick Place, Walkley Drive, Walkley Avenue and Walkley Lane
and also Walkley Terrace to the south east.
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26.

27.

28.

29.

30.

A Noise Impact Assessment (NIA) (2017) was submitted in support of the
application which assessed the ambient noise climate at the application site, the
potential impact of the external noise climate on the proposed development and
provided recommendations for a scheme of sound attenuation works for the
residential development. It also considered the potential impact on local
commercial premises associated with introducing a residential receptor at the site.

However, the NIA did not assess the landfill phase of the proposal which would
involve a significant number of heavy vehicles including open skip and tipper
lorries transporting waste to the site. The noise would arise from the heavy
vehicles arriving and leaving the site and compound, exacerbated by the difficult
manoeuvring on Walkley Terrace. Noise would also be generated by the loading
and unloading of the waste, the working and processing of waste on site and
compacting activities. The vehicular noise would be keenly felt by occupiers in
properties in Walkley Terrace which is situated close to the temporary access and
site compound.

In the absence of a Noise Impact Assessment for the landfill phase of the
development there is no evidence before me to suggest that any such noise would
be attenuated. Given the proximity of residential properties and the scale of the
landfill operation it would not be reasonable to leave the acceptability of any such
noise measures to be approved by way of a planning condition. I, therefore,
conclude that the proposal would have a harmful effect on the living conditions of
surrounding occupiers with regards to noise.

As discussed above, the landfill element of the proposal has the potential to
generate significant amounts of emissions, particulate matter and dust to the
atmosphere associated with vehicular movements, operational plant and
equipment and the tipping, processing, placement and compaction of waste
material. The emissions and dust have the potential to have a harmful effect on
the living conditions of existing occupiers surrounding the site in terms of health
and general nuisance. For the reasons set out above, there is no evidence before
me to suggest that any such harm would be mitigated.

In conclusion, the proposal would have a harmful effect on the living conditions of
existing occupiers with specific reference to noise and dust. It would, therefore,
be contrary to Policies PLP51 and PLP52 of the KLP which seek to ensure that
development protects environmental quality and does not result in an increase in
air pollution which would unacceptably affect or cause a nuisance to the natural
and built environment or to people. These policies are consistent with paragraph
170 of the Framework and also paragraph 180 which seeks to ensure that
development takes into account the likely effects of pollution on health, living
conditions and the natural environment.

Ecology

31.

32.

The site is a former railway cutting; however, over time it has naturally
regenerated and, therefore, has the potential to provide habitat opportunities for
local wildlife. It is identified as part of the Strategic Wildlife Network in the Local
Plan.

The applicant has submitted a Preliminary Ecological Appraisal (PEA)! in support
of the application. It identifies that the key ecological features on the site are the
presence of habitats requiring protection and mitigation, the presence of

! Preliminary Ecological Appraisal, Middlemarch Environmental, June 2017
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cotoneaster species and the potential presence of badger, bats, birds,
invertebrates, reptiles and terrestrial mammals.

33. The Phase 1 Habitat Survey identified that the land was comprised of rough semi-
improved grassland, scattered scrub and tall ruderal vegetation, with areas of
dense scrub also present. The PEA identified that these habitats would be lost to
development, but that they are not habitats of principal importance or Local BAP
habitats. Some of the semi-improved grassland contained species associated with
Lowland Meadows and the scrub is identified as a priority habitat in the Kirklees
Biodiversity Action Plan and is capable of supporting a range of birds. The site has
remained undisturbed, and so it is capable of supporting a range of wildlife and
the PES, therefore, recommends that biodiversity enhancement measures be
incorporated into a landscaping scheme to maximise the ecological value of the
site.

34. In terms of protected species, no direct evidence of badgers was recorded on site
during the field survey; however, mammal trails were recorded across the site and
although no setts were identified, the dense scrub was considered suitable to
support sett-building badgers and suitable foraging for badgers. It was
recommended that further survey work would be required to fully assess the
impacts of the proposed works on badger.

35. No invertebrates or reptiles were found on site due to the nature of the habitat the
PES considers it likely that the site supports a range of invertebrates and also the
presence of reptiles cannot be discounted. The PES, therefore, recommends
further survey work in order to fully assess the potential impacts of the
development on reptiles. It also recommends habitat enhancement for
invertebrates.

36. The application is in outline, however, on the basis of the indicative layout, the
proposal would result in a significant loss of existing habitat. I acknowledge that
some of the PES recommendations could be addressed at the detailed design
stage and through the imposition of conditions. Nevertheless, the PEA
recommends that further survey work should be carried out in order to fully
assess the potential impacts of the proposal on badgers and reptiles. Reptiles are
identified as a Species of Principal Importance and some are European Protected
Species.

37. The appellant considers that the additional survey work could be required by way
of a condition. However, without the additional survey work, I am unable to
determine whether badgers and reptiles are present on site and if so the effect
that the proposal would have on them and whether any adverse impacts could be
mitigated. Furthermore, given the scale of the proposal and the potential effect on
Species of Principal Importance and European Protected Species, it would not be
reasonable to leave the acceptability of any such measures to be approved by way
of a planning condition.

38. Furthermore, paragraph 175 a) of the Framework states that if significant harm to
biodiversity resulting from a development cannot be avoided (through locating on
an alternative site with less harmful impacts) adequately mitigated, or as a last
resort, compensated for, then planning permission should be refused.

39. Attention has been drawn to a subsequent outline planning application? for up to
74 dwellings which was approved by the Council 2 January 2019. As part of the

2 Planning application reference no: 2018/60/91661
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application an updated PEA and reptile survey was submitted. The appellant’s
summary of the updated PEA is that it concludes that the new application would
have no impacts on habitats or biodiversity; however, the revised ecological
assessment included the necessary survey work and this evidence is not before
me.

40. I acknowledge that there could be potential ecological benefits associated with the
urban greenway; however, this would not outweigh the potential harm to Species
of Principal Importance and European Protected Species or other wildlife which
may be present on site.

41. In summary, for the reasons stated above and on the evidence before me, I am
unable to conclude that the proposal would not have a harmful effect on the
ecology of the site. The proposal would, therefore, be contrary to Policy PLP30 of
the KLP which seeks to protect and enhance the biodiversity and geodiversity of
Kirklees, including the range of international, national and locally designated
wildlife and geological sites, Habitats and Species of Principal Importance and the
Kirklees Wildlife Habitat Network. The proposal also conflicts with paragraph 175
of the Framework. I see no inconsistency between Policy PLP30 and the
Framework.

Flood Risk

42. The appeal site lies within Flood Zone 1 and the risk of river flooding is assessed
as having less than a 1 in 1000 annual probability of river or sea flooding in any
year. However, due to the site’s topography, flood maps held by the Environment
Agency indicate there is a 1 in 30 chance of flooding from overland surface water
along the full length of the base of the cutting.

43. The applicant has provided a Flood Risk Assessment® (FRA) and Drainage Strategy
(DS)*. The water company would only accept surface water/highway drainage if it
can be demonstrated that Sustainable Drainage Systems are not a viable option
and there are no suitable watercourses to receive highway drainage.

44, The FRA indicates that the appeal site is located on undifferentiated strata with
the upper stratum likely to be weathered to a cohesive material (clay). These
soils are likely to have poor infiltration characteristics and the known flow of water
over land during times of flood would suggest that the soils would not allow
infiltration. Consequently, the FRA concludes that soakaways would be an
impracticable solution for surface water discharge at the site.

45. As soakaways or other infiltration systems are not appropriate, the DS explored
the potential for connection to a watercourse. It is likely that there are
watercourse tributaries within the site to the River Spen situated around 500m to
the south. There is potential to connect to a culverted watercourse which passes
under the site; however, the culvert is deep and was blocked some time ago. The
DS identifies another potential option - a surface water culvert off Walkley Lane to
the Greenway. However, as these options have not been fully investigated, I am
unable to conclude that they would be a feasible solution for surface water
drainage. Moreover, I am unable to assess the implication of the proposal for land
and properties downstream.

3 Flood Risk Assessment, ARP, 10 November 2017
* Drainage Strategy January 2018

https://www.gov.uk/planning-inspectorate 7



https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate

Appeal Decision APP/Z4718/W/18/3208743

46.

47.

48.

49.

50.

51.

Furthermore, the proposed surface water discharge rate is 12.9l/s based on a
calculation of site size and an estimate of the developable area. This would be
higher than the recommended greenfield discharge rate of 5I/s/ha.

The FRA recommends a variety of methods to mitigate for surface water overflow
including: A 1650mm diameter surface water culvert would be required to be laid
at a constant grade between the levels under Brunswick Street bridge and Walkley
Lane bridge to accommodate overland surface water during times of storm;
properties would be raised a minimum of 600mm above the soffit of the new
culvert and be designed without basements; properties shall be designed without
basements. Nevertheless, the fact remains that there is no established means of
surface water drainage for the site.

The FRA and DS conclude that that soakaways or other infiltrations systems are
not appropriate. Whilst some potential for connection to a watercourse has been
identified, these are not fully explored and remain uncertain. Moreover,
Paragraph 7.4 of the FRA states that outfall into the combined sewers to the south
of the site is being negotiated with the water company at this time and that the
design, details and calculations should be submitted to the LPA for approval prior
to construction on site. However, correspondence from the water company
indicates that the local public sewer network does not have capacity to accept any
surface water from the proposed site.

Consequently, the feasibility and suitability of a surface water drainage solution is
not established. Due to the uncertainty of the connection; the absence of a
readily achievable alternative system; and the risk to land and property from
flooding, I would be unwilling to leave the acceptability of this matter to a
condition.

I am aware the surface water drainage issues and flood risk have now been
deemed acceptable in principle in relation to the more recent application
(2018/60/91661). However, the evidence supporting this application is not before
me and I must determine the matter on the evidence in this appeal.

In conclusion, based on the evidence before me, I cannot be certain that the
principle of development is acceptable in terms of flooding or that the proposal
would not increase the risk of flooding elsewhere. The proposal would, therefore,
be contrary to Policy PLP27 of the Kirklees Local Plan which requires that
proposals must demonstrate that the proposal will be safe throughout the lifetime
of the development and must not increase flood risk elsewhere. The proposal is
also contrary to paragraph 163 of the Framework which requires that development
would not increase the risk of flooding elsewhere.

Other Material Considerations

52.

53.

I acknowledge that the proposal would deliver both market and affordable housing
and contribute to the Government’s objective of significantly boosting the supply
of homes. However, this is a policy compliant level of provision which could be
secured on any site for residential development. Nevertheless, the provision of
market and affordable housing is a benefit of the proposal to which I attach
significant weight.

The scheme would provide jobs during the construction phase of the
development; however, these benefits would be short-term. In the longer term,
new households would introduce expenditure into the local economy. However,
the economic benefits of the proposal would be generic and would arise with any
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54.

55.

housing development. Consequently, I can only attach moderate weight to the
economic benefits in my Decision.

The scheme proposes several links to the existing footpath to the east of the site
and the creation of a 400m long fully accessible Urban Greenway linking the
southern end of the Spen Valley Greenway to the Urban Greenway to the north of
the site. The footpath links and cycleway would be a benefit of the scheme to
which I attach significant weight in my Decision.

The proposal would include a wildlife strip to both sides of the proposed cycle link
which would be a benefit of the scheme. However, based on the evidence before
me, I cannot be certain of the effects of the proposal on the existing ecology of
the site. I am, therefore, unable to determine whether the proposal would result
in net gains in biodiversity. Consequently, this would only attract neutral weight
in my Decision.

Other matters

56.

57.

A number of matters have been raised in relation to the effect of the development
on: property prices; privacy; land stability; capacity of local infrastructure;
heritage and right of access. Furthermore, the appellant has raised a number of
issues relating to the Council’s handling of the application. However, none of
those matters would lead me to reach a different conclusion in respect of the main
issues.

Attention is drawn to a more recent application (2018/60/91661) for residential
development which has been approved by the Council. However, the nature of
this application is very different to the appeal proposal which reduces the weight
which I can attach to it in my Decision.

Planning Balance

58.

59.

60.

Paragraph 11 of the Framework states that plans and decisions should apply a
presumption in favour of sustainable development. Paragraph C states that for
decision-taking this means approving development proposals that accord with an
up-to-date development plan without delay. Paragraph d goes onto say that
where there are no relevant development plan policies, or the policies which are
most important for determining the application are out-of-date, granting planning
permission unless the application of policies in this Framework that protect areas
of assets of particular importance provides a clear reason for refusing the
development proposed; or any adverse impacts of doing so would significantly and
demonstrably outweigh the benefits, when assessed against the policies in this
Framework taken as a whole.

I have determined the appeal on the basis of the policies in the recently adopted
Kirklees Local Plan. I have concluded that the policies which are most important
for determining the appeal are consistent with the Framework and, therefore, not
out of date. Furthermore, the most important policies in this appeal are not
policies for the supply of housing.

At the time the Council decided the application, parties agreed that the Council did
not have a five-year supply of deliverable housing sites. However, the Kirklees
Local Plan has now been adopted and it is, therefore, probable that the Council
has a five-year supply of housing. However, this has not been confirmed by the
Council and there is also no evidence that the Housing Delivery Test has been
recalculated as it should. It is, therefore, possible that the appellant is right, and
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the Council has a continued need for housing and so paragraph 11d of the
Framework could be triggered.

61. I have concluded that the proposal would result in significant harm to highway
safety and the living conditions of surrounding occupiers. I am also unable to
conclude that the proposal would not have a harmful effect on the ecology of the
site; air quality or that the principle of development is acceptable in terms of
flooding and that the proposal would not increase the risk of flooding elsewhere.
Consequently, the proposal would result in significant harm and conflict with the
development plan as a whole.

62. I accept that the proposed development would increase the supply of both market
and affordable housing — which the Framework seeks to boost significantly - and
help support the local economy. The proposal would also have significant benefits
in terms of the provision of the cycleway and wildlife corridor. The considerations
in favour of the development, therefore, collectively carry significant weight.
Nonetheless, I conclude that the substantial adverse impacts of granting planning
permission would significantly and demonstrably outweigh the benefits, when
assessed against the policies in the Framework taken as a whole.

63. For the reasons stated, and with regard to all other matters raised, I conclude that
the appeal should be dismissed.

Caroline Mulloy

Inspector
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' The Planning Inspectorate

Appeal Decision

Site visit made on 5 February 2019

by D Guiver LLB (Hons) Solicitor
an Inspector appointed by the Secretary of State
Decision date: 4 April 2019

Appeal Ref: APP/Z4718/W/18/3211432
Britannia Road, Milnsbridge, Huddersfield HD3 4QB

e The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant outline planning permission.

e The appeal is made by Berry & Marshall (Bolton Woods) Limited against the decision of
Kirklees Metropolitan Borough Council.

e The application Ref 2018/60/91018/W, dated 22 March 2018, was refused by notice
dated 26 June 2018.

e The development proposed is residential development of circa 10 dwellings.

Decision

1. The appeal is allowed and planning permission is granted for residential
development of circa 10 dwellings at Britannia Road, Milnsbridge, Huddersfield
HD3 4QB in accordance with the terms of the application, Ref
2018/60/91018/W, dated 22 March 2018, subject to the conditions in the
attached Schedule.

Application for costs

2. An application for costs was made by Messrs William, George, Edward and
James Marshall against Kirklees Metropolitan Borough Council. This
application is the subject of a separate Decision.

Preliminary Matters

3. The application is made in outline with all matters save access reserved for
future determination. Plans showing site layout are described as indicative
and I have determined this appeal accordingly.

4. The original applicant has written to confirm that Messrs William, George,
Edward and James Marshall are authorised to conduct the appeal on its
behalf, having taken conduct of the application partway through the process.

5. Since the date of the Council’s decision, the National Planning Policy
Framework 2018 (the Framework) has been published and has effect. The
Kirklees Local Plan 2019 (the Local Plan) was adopted on 27 February 2019
following my site visit and now comprises the local development plan. The
parties have had the opportunity to comment on the effect of the Framework
and the Local Plan on the proposed development and I have taken all
comments into account in reaching this decision.
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Main Issues

6. The main issues are:
a) whether the proposal would be appropriate development having regard to
the designation of the land for employment use; and
b) the effect of the proposal on neighbouring employment uses and future
occupiers of the site.
Reasons
7. Policy 8 of the Local Plan seeks to limit development in Priority Employment

Areas that would result in non-employment uses. Proposals would normally
be support only where it can be demonstrated that the site is no longer
capable of employment use and that the proposed use is compatible with
neighbouring uses. Future uses should not prejudice the continued use of
neighbouring land for employment.

Employment Use

8.

10.

11.

The appeal site comprises 0.25 hectares (ha) or so of land previously used in
part as a paddock with the remainder being wooded. The previous use has
ceased and the tree covering removed. The proposal is for the construction of
ten or so dwellings on the site though the application seeks only to determine
access at this stage. The site is a relatively small part of a Priority
Employment Area of roughly 3.6ha. It is common ground that the plot was
first designated as a site for business and industry under the former Kirklees
Unitary Development Plan 1999 (the UDP) but that no permission was sought
for business or employment use over the 20 or so years that the UDP was in
force.

The appeal site fronts onto Britannia Road and rises northwards towards a few
dwellings located in an elevated position to the rear of the plot. The
topography of the site is reflective of the relatively steep-sided River Colne
valley to the south. The site is of limited depth and has housing to its north
and west. South of the site along Britannia Road there are commercial
buildings in two industrial estates built on the steep banks of the river. There
is one small business property on the northern side of the road, namely a
small shop close to the appeal site. There appears to be room within the
industrial estates and surrounding area for expansion and additional buildings.

Council officers previously accepted that the appellants had demonstrated
that the site was unlikely to come forward for employment use. Since the
date of the Council’s decision the Local Plan has been adopted and the Council
now states that the site could be used for light industrial or commercial use.
Nearby dwellings would preclude unrestricted industrial development.

Commercial uses such as offices or other town centre uses would have to
satisfy a sequential test to show that there were no sequentially preferable
town centre sites available. The Council does not dispute the appellants’
contention that there is ample town centre land available for such
developments. A light industrial use would be constrained by the relatively
narrow confines of the site and its topography which would not allow much
room for physical expansion, unlike the estates opposite.
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12.

13.

14,

The small size of the site would mean development would be unlikely to
significantly prejudice the Council’s ability to deliver employment uses on the
remainder of the Priority Employment Area. While the Council refers to a
requirement for sites to be marketed in order to demonstrate that land is no
longer capable of employment use, this is not a Policy requirement but
referred to in the notes accompanying Policy 8.

While the accompanying notes are a material consideration, I must weigh the
desire for marketing against the proven 20-year absence of any development
proposals. A requirement to now extensively market the appeal site would be
an unnecessary restriction on development given the very specific history of
this site. I consequently attach little weight to the desire for marketing in
these circumstances and conclude that it is unlikely that the site would be an
attractive prospect for development for employment purposes.

Therefore, the proposal would accord with Policy 8 of the Local Plan insofar as
it requires a demonstration that the site is no longer capable of employment
use.

Effect on Neighbouring Employment Uses and Future Occupiers

15.

16.

17.

18.

19.

The area surrounding the appeal site is a mixture of land in employment-
generating use, land allocated for such use but undeveloped, and dwellings.
In addition to the few houses to the rear of the site there is a relatively recent
development of 46 houses 50 metres or so west of the appeal site.

Some of the low-rise buildings in the industrial estate opposite the site sit
quite low down in the landscape such that only parts of their roofs and
chimney flues rise above the boundary wall that runs along Britannia Road.
The Council is concerned that emissions from the flues could prejudice the
living conditions of future occupiers of the site but has not produced any
compelling evidence to refute the appellants’ statement that these are
historical elements of the buildings and not in active use.

Moreover, if the chimney flues did emit any harmful emissions it would likely
have a significant detrimental impact on any pedestrian or vehicular traffic on
Britannia Road and also on the occupiers of existing nearby dwellings. The
emission of such harmful emissions would be controlled under other
regulatory and enforcement powers and a hypothetical but unlikely problem is
not a bar to proximate development. The proposed housing on the appeal
site would have no appreciable impact on potential uses at the industrial
estates over and above the limiting effect occasioned by the existing dwellings
to the west.

The appellants’ noise assessment clearly shows that the proposed
development could be implemented with appropriate mitigation of noise from
the industrial estates and other nearby employment uses. The findings from
the noise assessment have not been challenged by the Council’s
environmental health officer, who did not object to the scheme subject to
implementation of the recommended mitigation measures.

Therefore, the proposal would comply with Policy 8 of the Local Plan insofar as
it relates to the compatibility with neighbouring uses and would not prejudice
continued use of neighbouring land for employment.

Other Matters
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20.

21,

22.

23.

At the date of its decision it was common ground that the Council could not
demonstrate a five-year supply of deliverable housing land sites. However,
following adoption of the Local Plan in February 2019 the Council is able to
demonstrate the required supply. It is therefore unnecessary for me to
consider the effect of paragraph 11 of the Framework and the application of
the ‘tilted balance’. However, given my conclusions on the main issues, this
change in circumstances has had no effect on my determination of this
appeal.

I have been referred to paragraph 22 of the former iteration of the
Framework which advised that planning policies should avoid long-term
protection of employment sites where there was no reasonable prospect of
the site being developed for that purpose. This advice is no longer current,
but my main conclusions mean it is unnecessary to consider this in any event.

The Council has raised affordable housing as a matter to be addressed. Policy
11 of the Local Plan requires a contribution to affordable housing for
developments of more than ten dwellings or where the land is greater than
0.4ha in size. The absence of any planning obligation to secure a contribution
towards affordable housing would limit the development to ten or fewer
dwellings. Given the site constraints ten dwellings is likely to be the
maximum achievable.

Interested parties objected to the proposed development over the use of
greenfield land, the loss of trees and potential increases in traffic. Although
the site is greenfield land, it is allocated for employment use, so the principle
of development is settled and building on the land accepted. The trees were
not protected and their removal has had no effect on my decision.
Presumably development for employment use would also have required
removal of at least some of the trees on site. Similarly, employment use
development would have resulted in increased traffic on Britannia Road,
potentially greater than that likely to arise from the scheme before me. 1
consider that the road is able to accommodate the small increase in traffic
that the proposal would bring and note that the Council’s highways officer
reached a similar conclusion.

Conditions

24,

25.

26.

The conditions set out in the accompanying schedule are based on those
suggested by the Council. Where necessary I have amended the wording of
these in the interests of precision and clarity in order to comply with the
advice in the Planning Practice Guidance.

In the interests of proper planning I have imposed the standard conditions in
respect of time limits. In the interests of proper planning I have imposed a
condition requiring compliance with the plan showing access. I have not
included other plans as all matters save access are reserved. To define the
scope of the approved development I have imposed a condition limiting the
number of units. Such a condition means that the proposed condition relating
to affordable housing is not required.

In the interests of highway safety I have imposed a condition setting
minimum standards for the access road, and road and footpath widths. To
protect the living conditions of future occupiers I have included conditions
relating to noise mitigation. To promote sustainable transport and enhancing
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the natural environment I have imposed a condition requiring the installation
of electric vehicle charging points.

27. To ensure that the site is adequately drained and to avoid pollution I have
imposed conditions relating to surface and foul water disposal. As the site is
in an area identified for employment-generating use and is close to industrial
premises I have imposed conditions to deal with any potential or actual land
contamination. I have not imposed a condition relating to landscaping and
layout as these are reserved matters.

Conclusion

28. For the reasons given and taking account of all other material considerations,
I conclude that the appeal should succeed.

D Guiver

INSPECTOR
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Schedule

1)

2)

3)

4)

5)
6)

7)

8)

9)

Details of the appearance, landscaping, layout, and scale, (hereinafter
called "the reserved matters") shall be submitted to and approved in
writing by the local planning authority before any development takes
place and the development shall be carried out as approved.

Application for approval of the reserved matters shall be made to the
local planning authority not later than three years from the date of this
permission.

The development hereby permitted shall take place not later than two
years from the date of approval of the last of the reserved matters to be
approved.

The development hereby permitted shall be carried out in accordance
with the following approved plan insofar as it relates to the site access:
20049-001.

The development hereby permitted shall not exceed ten dwellings.

Notwithstanding the details in the approved plan referred to in condition
4 above, when submitting details of site layout as a reserved matter:

a) the carriageway providing access from Britannia Road shall have a
minimum width of 5.5 metres, and footpaths within the site shall have
a minimum width of two metres;

b) a footpath shall be provided for the full frontage of the site on
Britannia Road, which shall have a minimum width of two metres; and

c) the site layout shall include a swept path analysis to demonstrate that
the road layout within the site can accommodate a refuse wagon with
a minimum length of 11.85 metres and allow for such a vehicle to
enter and leave the site in forward gear.

The development hereby permitted shall be constructed so as to provide
sound attenuation and mitigation measures specified in the Noise Impact
Assessment completed by Surface Property dated February 2018. Before
first occupation of any dwelling a written report on the noise levels
achieved in each dwelling shall be submitted to and approved in writing
by the local planning authority.

In the event that noise levels in any of the dwellings exceeds those
specified in the Noise Impact Assessment referred to in condition 7 a
further scheme shall be submitted in writing to the local planning
authority setting out further measures proposed to achieve the required
noise levels. Subject to approval of the further scheme, such additional
works shall be completed and a written report on the noise levels
achieved in each dwelling shall be submitted to and approved in writing
by the local planning authority before first occupation of any dwelling
affected.

Before first occupation of any dwelling hereby permitted the dedicated
parking space or garage for the dwelling shall be provided with an electric
vehicle recharging point to provide a minimum continuous current
demand of 16Amps and a maximum demand of 32Amps. The electric
vehicle recharging points shall thereafter be retained.
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10)

11)

12)

13)

14)

15)

Details provided at reserved matters stage shall include proposals for
drainage works for foul and surface water, including any temporary
drainage plan during construction works.

None of the dwellings hereby permitted shall be occupied until the
drainage works shall have been completed in accordance with the
submitted and approved plans.

Details provided at reserved matters stage shall include full details of the
finished levels, above ordnance datum, of the ground floors of the
proposed buildings. The development shall be carried out in accordance
with the approved levels.

No development shall commence until an assessment of the risks posed
by any contamination shall have been submitted to and approved in
writing by the local planning authority. This assessment must be
undertaken by a suitably qualified contaminated land practitioner, in
accordance with British Standard BS 10175: Investigation of potentially
contaminated sites - Code of Practice and the Environment Agency’s
Model Procedures for the Management of Land Contamination (CLR 11)
(or equivalent British Standard and Model Procedures if replaced), and
shall assess any contamination on the site, whether or not it originates
on the site. The assessment shall include:

i) a survey of the extent, scale and nature of contamination;

i) the potential risks to:

e human health;

e property (existing or proposed) including buildings, crops,
livestock, pets, woodland and service lines and pipes;
adjoining land;
ground waters and surface waters;
ecological systems; and
archaeological sites and ancient monuments.

No development shall take place where (following the risk assessment)
land affected by contamination is found which poses risks identified as
unacceptable in the risk assessment, until a detailed remediation scheme
shall have been submitted to and approved in writing by the local
planning authority. The scheme shall include an appraisal of remediation
options, identification of the preferred option(s), the proposed
remediation objectives and remediation criteria, and a description and
programme of the works to be undertaken including the verification plan.
The remediation scheme shall be sufficiently detailed and thorough to
ensure that upon completion the site will not qualify as contaminated
land under Part IIA of the Environmental Protection Act 1990 in relation
to its intended use. The approved remediation scheme shall be carried
out and upon completion a verification report by a suitably qualified
contaminated land practitioner shall be submitted to and approved in
writing by the local planning authority before the development is
occupied.

Any contamination that is found during the course of construction of the
approved development that was not previously identified shall be
reported immediately to the local planning authority. Development on the
part of the site affected shall be suspended and a risk assessment carried
out and submitted to and approved in writing by the local planning
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authority. Where unacceptable risks are found remediation and
verification schemes shall be submitted to and approved in writing by the
local planning authority. These approved schemes shall be carried out
before the development is resumed or continued.

END OF SCHEDULE
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' The Planning Inspectorate

Appeal Decision

Site visit made on 26 March 2019
by Nicholas Taylor BA (Hons) MRTPI

an Inspector appointed by the Secretary of State
Decision date: 24" April 2019

Appeal Ref: APP/Z4718/W/18/3208084
Washpit Mills, Choppards Lane, Holmfirth HD9 2RD

e The appeal is made under section 78 of the Town and Country Planning Act 1990
against a grant of planning permission subject to conditions.

e The appeal is made by Prospect Estates Ltd against the decision of Kirklees Metropolitan
Borough Council.

e The application Ref 2017/62/94336/W, dated 20 December 2017, was approved on
15 June 2018 and planning permission was granted subject to conditions.

e The development permitted is part demolition of existing mill buildings and erection of
49 dwellings; conversion of listed building to form private gymnasium,; re-use of
existing mill buildings and alterations to form workshop, car storage and associated
ancillary facilities including café, shop and office space; formation of car parking areas
(Listed Building).

e The condition in dispute is No 22 which states that: The café and shop hereby approved
shall not be open to customers outside the hours of: 1000 to 1600 Monday to Friday
(with no deliveries/dispatches before 0900 or after 1700) and; 0930 to 1630 Saturday
(with no deliveries/dispatches before 0830 or after 1730 on Saturdays and no
deliveries/dispatches on Sundays).

e The reason given for the condition is: In the interests of highway safety because the
Transport Assessment is based upon these hours of use and in the interests of the
residential amenity of existing and future residential development. This is to accord
with Policies T10, BE1 and EP6 of the Kirklees Unitary Development Plan, PLP21 and
PLP24 of the emerging Local Plan and guidance in the National Planning Policy
Framework.

Decision

1. The appeal is allowed and the planning permission Ref 2017/62/94336/W for
part demolition of existing mill buildings and erection of 49 dwellings;
conversion of listed building to form private gymnasium; re-use of existing mill
buildings and alterations to form workshop, car storage and associated
ancillary facilities including café, shop and office space; formation of car
parking areas (Listed Building) at Washpit Mills, Choppards Lane, Holmfirth
HD9 2RD granted on 15 June 2018 by Kirklees Metropolitan Borough Council is
varied by deleting condition 22 and substituting for it the following conditions:

1)  The café and shop hereby approved shall not be open for customers
outside the following hours:
1000 - 1600 Mondays - Fridays (with no deliveries or dispatches before
0900 or after 1700); and
0930 - 1630 Saturdays and Sundays (with no deliveries or dispatches
before 0830 or after 1730 on Saturdays and not at all on Sundays).
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Main Issue

2. The main issue in this case is whether the disputed condition is necessary and
reasonable.

Reasons

3. Planning permission was granted, subject to a number of conditions, for the
development as stated in the heading, above. The Council imposed the
disputed condition in order to control the opening hours of a café and shop
which comprises part of the development. It acknowledges that its committee
report proposed Sunday opening but that, in error, this was not carried forward
to the wording of the condition on the decision notice. It does not contest the
appeal, which seeks to have Sunday opening hours added to the condition.

4. Under the circumstances, I see no good planning reason why the condition
should not be varied so as to include Sunday opening as originally intended.
Accordingly, the appeal should be allowed and the relevant condition varied.

Nicholas Taylor

INSPECTOR
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